Access to justice and resolution of civil disputes arising from consumer contracts

(Means of dispute resolution in consumer matters)

Report

Part Four

Alternative Dispute Resolution procedures


There are about 20 institutions dealing with consumer matters in the Republic of Lithuania. 

There is some kind of alternative dispute resolution (ADR) procedure enacted in Lithuania. By it's essence it is out – of – court settlement of consumer disputes. As You may see below, all these functions are fulfilled by Government institutions. So it might be considered as being INSPECTION OF THE CONSUMPTION DONE BY THE GOVERNMENT. 

It is some kind of Consumer complaints handling procedure, the principles of which have been laid down by European Commission in it's Recommendation of 30 of March 1998 on the Principles Applicable to the Bodies Responsible for out – of – Court Settlement of Consumer Disputes (98/257/EC). 

The procedure goes as follows. First of all the consumer shall approach the seller or service provider with his complaint, if he considers that his wrights or interests protected by Law are infringed. (Remark. The procedures, how the companies and firms deal with consumer complaints, is not regulated bay Law). If Seller or Service provider does not agree with consumer, the application shall be tabled by consumer in written form. Usually in 10 days time (with the exceptions foreseen in other Laws) the seller or service provider shall give motivated and documented answer also in written form. 

If consumer does not agree with the answer of seller or service provider, who refuses to fulfil the demands of consumer for the goods or services of bad quality, unsafe, refuses to take them back, to change it, to reduce price, to provide information, he may apply to relevant institutions: State Food and Veterinary Board, State non-food products inspectorate under Ministry of Economy, State health supervision board under Ministry of health. 

The application by relevant body shall be explored in 20 working days time. The time limit can be prolonged but no more than for another 10 working days. If the decision of relevant body is favourable to consumer, but seller or service provider does not agree with it, the copy of the certificate is provided to State Consumer Protection Board to consider taking action to protect consumer rights.

The disputes between consumers and sellers or service providers are tackled by the bodies responsible for out – of – court settlement of consumer disputes. The relevant institution does not accept the application for dispute resolution, unless the consumer has tried to solve it with seller or service provider directly and in written form. The relevant bodies are: 

Communications Regulatory Authority of the Republic of Lithuania – in the spheres of electronic communications and post activities;

Insurance Supervisory Commission of the Republic of Lithuania – in the sphere of insurance activity according to Law on Insurance of the Republic of Lithuania.

For complaints handling in energy sectors:  the procedure for extra-judicial consideration of the disputes is established by the Energy Law and sectoral Laws. Mistakenly it is being called  preliminary extra-judicial hearing of complaints. We managed to correct this notion in the new Law on Consumer Safeguard, but in energy laws it has not been changed yet.

The State Consumer Protection Board under the Ministry of Justice shall hold a preliminary extra-judicial hearing of complaints by natural persons concerning application of unfair conditions in the sale or service agreements.

The State Energy Inspectorate shall hold a preliminary extra-judicial hearing of complaints concerning malfunctioning of energy facilities and breakdowns of equipment and metering instruments, breaches of the requirements of maintenance, energy quality, accounting of and payment for energy, accidents, interruption, suspension or restriction of energy supply.

 The NCC shall hold a preliminary extra-judicial hearing of complaints concerning acts or omissions of energy enterprises in supply, distribution, transmission, storing of energy, failure to grant them a right to use networks and systems, connection, balancing of energy supply flows, application of prices and tariffs.

      The procedures are detailed in post law acts by these state bodies (Procedures for preliminary extra-judicial hearing of complaints).

     Neither in Law on Energy, nor in sectoral laws or post law legal acts are there institution designated to protect energy consumers’ rights and interests. That applies to the household consumers too. Only National Council for Consumer Protection under the Ministry of Justice has such purpose, but it applies only to unfair terms in household consumer contracts. But the Council is incompetent in energy matters, so it may be of little help to consumers.

       Other institutions also have a duty to tackle consumer disputes in cases foreseen in respective laws.

       In cases not foreseen in the special laws, the duty of  out – of – court settlement of consumer disputes shall have The State Consumer Protection Board under the Ministry of Justice.

All that was told in general about tackling of consumer disputes, applies also to financial services.

There is no specialized institution, dealing with complaints of consumers' of financial services, so these complaints are dealt with by State Consumer Protection Authority.


When settling disputes the institutions listed above shall be entitled to:

1) apply to the consumer for additional information and specify a time limit for provision of such information;

2) receive from state and municipal institutions the information necessary for settlement of disputes and taking of decisions;

3) request from the seller, service supplier to whom a request has been issued, to present within the specified time limit the proof necessary to examine the consumer’s application and to receive explanations orally or in writing;

4) receive conclusions from state and municipal institutions;

5) other rights provided for in laws and other legal acts.


The institutions referred to in paragraph 1 of this Article must furnish the State Consumer Rights Protection Service with the information specified in paragraph 3 of Article 28 of this Law, ensure that the persons concerned would be provided with the information in writing or in any other acceptable form about the competence of the institution in settlement of disputes, the type of the disputes being settled, the procedure and time limits of settlement of the disputes, legal acts applicable in taking of decisions, potential expenses in the course of settlement of disputes, their distribution, the legal effect of a decision, consequences of failure to comply with a decision. The institutions specified in paragraph 1 of this Article shall, in their websites, announce information about the amount of applications received from consumers for settlement of disputes in accordance with the out-of-court procedure for settlement of disputes as well as the generalized results of the settlement thereof, an average time of settlement of disputes, the types of the generalized applications of consumers. Moreover, the institutions specified in paragraph 1 of this Article shall, at the request of the court or the disputing party, present conclusions in the lawsuit when the disputing party appeals under Article 29 to the court for a substantial consideration of the dispute.


Appeal to authorities for the settlement of disputes. Every consumer shall have the right to file an application in the manner prescribed by this Article to an authority for the settlement of disputes in order to have his infringed or disputed rights and law protected interests defended.


When appealing to an authority for the settlement of disputes, a consumer must submit:

1) an application which must indicate: the name of an institution settling disputes to whom the application is being submitted; the consumer’s name, surname, address; the business name (name, surname), address (head office) of the seller, service supplier with respect to whose actions (failure to act) the consumer’s requests are being submitted; consumer’s rights and interests protected by law, which, in the consumer’s opinion, are being infringed by the seller, service supplier; consumer’s requests; information about appeal to the seller, service supplier; information whether or not a dispute of the same parties and on the same grounds is considered in an authority for the settlement of disputes, whether or not settlement of a dispute has been terminated under Article 26 of this Law, whether or not an authority for the settlement of disputes has taken a decision, whether or not a court decision has come into effect; a list of copies of the documents attached;

2) copies of the documents confirming the circumstances stated in the application.


In the case of a doubt concerning the authenticity of the copies of the submitted documents, an authority for the settlement of disputes shall have the right to request that the consumer and (or) the seller, service supplier would present originals of the documents.


After having received the documents referred to in paragraph 2 of this Article, an authority for the settlement of disputes shall determine whether or not there are grounds for refusing to examine an application.


An authority for the settlement of disputes shall refuse to examine an application of a consumer:

1) if it is not authorised to take a decision on the request indicated in the consumer’s application. In this case an authority for the settlement of disputes shall within 5 working days, refer the consumer’s application to other institutions specified in paragraph 1 of Article 22 and inform the consumer about this in writing;

2) if another authority for the settlement of disputes or the court settles a dispute of the same parties with regard to the same subject matter or on the same grounds. In this case the consumer’s application shall, within 5 working days from the date of its receipt at the authority for the settlement of disputes, be returned to the consumer and the grounds for its return shall be indicated;

3) if a decision of an authority for the settlement of disputes has been taken or a court’s decision has become effective on the dispute of the same parties regarding the same subject matter and on the same grounds, or a court ruling has become effective concerning the acceptance of withdrawal of a claim of the same parties with regard to the same subject matter and on the same grounds, or a court ruling has become effective on the approval of a peaceful settlement agreement;

4) when the consumer’s name and surname, address is not indicated or which is not signed by the consumer or his representative, or which is signed by the person who is not authorised by the consumer.

6. When representing consumers in the settlement of disputes in the out-of-court procedure for the settlement of disputes, consumer associations must submit copies of the documents confirming that they are registered in the Register of Legal persons, that the purpose of their activities, indicated in their founding documents is the representation and defending of consumer rights and lawful interests and that the consumers for the interests of whom the association appeals are the members of this association or that they have authorised it in writing to defend their interests. 


Preparation for settlement of a dispute. Upon the receipt of an application of a consumer, an authority for the settlement of disputes shall send to the seller, service supplier with respect to whose actions (failure to act) the consumer’s request has been filed, a notification about the received application of the consumer, the copies of this application and its attachments, requesting not later than within 10 days of the receipt of the notification to present in writing exhaustive explanations and the documents substantiating them.


If a consumer appeals to an authority for the settlement of disputes without having appealed to the seller, service supplier with respect to the subject matter of an application, or if he appealed but have not received any reply within the time limit fixed in paragraph 2 of Article 20 of this Law, the authority for the settlement of disputes must sent the consumer’s application to the seller, service supplier and propose to settle a dispute peacefully within the time limit fixed by it. If the seller, service supplier does not agree to settle a dispute peacefully, he shall submit to the authority for the settlement of disputes a reasoned explanation and the proof substantiating it. The authority for the settlement of disputes shall not settle a dispute if the seller, service supplier proposes to settle the dispute peacefully within the time limit fixed by the authority, and the consumer agrees with this or fails to indicate within the time limit fixed by it that he does not agree with such way of settlement of the dispute.


An authority for the settlement of disputes may appeal to state and municipal institutions which are responsible for the sphere related to the dispute, requesting conclusions regarding the request specified in the consumer’s application or the explanations submitted by seller, service supplier. When necessary, the above-mentioned authorities shall carry out an expert examination or laboratory tests. Expert examinations and laboratory tests shall be paid in accordance with the procedure laid down in paragraphs 4 and 5 of Article 21 of this Law.


State and municipal institutions responsible for the sphere of consumption related to the dispute shall submit conclusions to the authority for the settlement of disputes at its request within the time limit fixed by this authority, but not later than within 20 working days. If due to the objective reasons conclusions may not be submitted within the said time limit, this time limit may be extended but not longer than 10 working days.


Settlement of disputes. When ready to settle a dispute, an authority for the settlement of disputes shall settle it in accordance with the written procedure according to written and (or) material evidence. By the decision of the authority for the settlement of disputes a dispute may be settled in accordance with the oral procedure when it is necessary to hear oral explanations of the parties to the dispute, when peaceful settlement of a dispute is sought or in other necessary cases. While settling a dispute in accordance with the oral procedure, the parties to the dispute and other interested parties must be informed about the venue, date and time of a sitting intended for the settlement of the dispute. If the consumer fails to attend a sitting of the authority for the settlement of disputes without a valid reason or fails to produce explanations and other evidence, the settlement of the dispute shall be terminated under Article 26 of this Law. If the seller or service supplier fails to attend a sitting of the authority for the settlement of disputes or fails to produce explanations and other evidence, the authority for the settlement of disputes shall have the right to take a decision taking into consideration the available evidence.


Settlement of disputes shall be open to the public, with the exception of the cases when by the decision of the authority for the settlement of disputes it is necessary to protect state, official, commercial, bank, occupational secrets or to ensure the consumer’s right to inviolability of private life. All the material of the case, except for the material of the cases, whose consideration was not open to the public, shall be accessible to the public and the persons who did not participate in the case consideration may get access to such material in accordance with the procedure laid down by the Minister of Justice.


A dispute shall be settled in compliance with the adversarial principle and principles of expedition of case consideration and transparency.  


An authority for the settlement of disputes shall disclose the essence of the dispute, examine the available evidence and take measures for conciliating the parties.


In the course of an oral process, the parties to the dispute and all the interested persons participating during the settlement of the dispute shall adhere to the conduct of sitting established by the chairman of the sitting.


The parties to the dispute and other interested persons participating during the settlement of the dispute shall have the right to get access to the material of the case, to make transcripts, copies, submit evidence and participate in their examination, to submit applications, to receive an extract of the decision of the authority for the settlement of disputes, to make use of other rights granted by this Law. The persons participating during the settlement of the dispute must make use of these rights fairly, without protracting the settlement of the dispute.


An authority for the settlement of disputes shall first of all take measures to reconcile the consumer and the seller, service supplier and propose to settle the dispute in a peaceful manner, if, in the opinion of this authority, peaceful settlement is possible taking into consideration the circumstances which have come to light in the course of the settlement of the dispute. If the seller, service supplier and the consumer end the dispute in the form of a peaceful settlement agreement, the settlement of the dispute shall be terminated by the decision of the authority that settles it. In the event of failure to end the dispute in the form of a peaceful settlement agreement, the authority for the settlement of disputes shall take a decision on the dispute.


The authority for the settlement of disputes shall consider the application of the consumer and take a decision not later than within 20 working days from the date of submission of the application meeting the requirements of Article 23 of this Law, unless otherwise provided for by other laws. If due to the valid reasons the consideration of the consumer’s application cannot be finished within the said time limit, the authority for the settlement of disputes may extend such time limit, but not longer than 20 working days. The authority for the settlement of disputes shall take measures that the parties to the dispute would not misuse their rights and would not protract the settlement of the dispute, and shall seek that the dispute shall be properly settled within the shortest possible period of time. 


Authorities for the settlement of disputes shall settle applications of consumers free of charge.


Termination of the Settlement of a Dispute. An authority for the settlement of disputes shall terminate the settlement of a dispute in the following cases:

1) the parties to the dispute reconcile;

2) when invited the consumer fails to attend a sitting the authority for the settlement of disputes without a justifiable reason or does not provide explanations and evidence;

3) one of the parties to the dispute appeals to the court of general jurisdiction regarding the dispute which is being settled;

4) the circumstances come to light, which are referred to in subparagraphs 1-3 of paragraph 5 of Article 23 of this Law;

5) the consumer retracts his requests;

6) it is impossible to settle a dispute due to the objective circumstances.


When an authority for the settlement of disputes terminates the settlement of the dispute, the consumer shall not have the right to appeal to the authority for the settlement of disputes repeatedly with respect to the same subject matter, however, this does not restrict his right to appeal to the court.


Decisions of the authority for the settlement of disputes. Upon having settled the consumer’s application, the authority for the settlement of disputes shall take one of the following decisions:

1) to satisfy the requests of the consumer;

2) to partially satisfy the requests of the consumer;

3) to reject the application of the consumer.


The authority for the settlement of disputes shall take its decision by taking into consideration the circumstances established during the settlement of the dispute as well as the evidence substantiating them.


A decision of the authority for the settlement of disputes must indicate:

1) the time and venue the decision was taken;

2) the name of the authority which took the decision;

3) the composition of the collegiate body which took the decision, if the dispute was settled collegially, the secretary of the sitting, the parties to the dispute, the interested persons who participated during the settlement of the dispute;

4) the essence of the dispute;

5) the summary of the explanations of the persons who participated during the settlement of the dispute; 

6) evaluation of the evidence;

7) arguments because of which some evidence are declined;

8) the laws and other legal acts complied with, other legal arguments;

9) one of the decisions specified in paragraph 1 of this Article, taken by the authority;

10) the procedure for implementing the decision and the time limits within it is proposed to implement the decision, information that failure to implement the decision will be announced in accordance with the procedure laid down by Article 28 of this Law.


Transcripts of the decision of the authority for the settlement of disputes shall be sent to the consumer and the seller, service supplier within three working days.


Public announcement. Having received notification that the seller, service supplier has not implemented the decision within the time limit specified in subparagraph 10 of paragraph 3 of Article 27 of this Law, the State Consumer Rights Protection Authority shall publicly announce about the failure to implement the decision in its website.


Having received notification that the seller, service supplier failed to implement a peaceful settlement agreement referred to in paragraph 7 of Article 25 of this Law, the State Consumer Rights Protection Authority shall publicly announce the failure to implement the peaceful settlement agreement in its website.


Authorities for the settlement of disputes must inform the State Consumer Rights Protection Authority about non-implemented decisions and peaceful settlement agreements immediately upon having received a notification about the failure to implement them. Notifications about the failure to implement decisions and peaceful settlement agreements shall be publicly announced in the website of the State Consumer Rights Protection Authority.


Mediation


In Lithuania it is conducted in a form of judicial mediation. It goes under guidance of specially trained judges or assistant judges. The pilot project began in 2006 in one of lower courts in Vilnius, and from the beginning of 2008 it was extended to several more courts, including some of the higher courts of Lithuania.


The mediation procedure can be started, when the case is already in the court. The right to initiate mediation, has judge or any party to a court hearing, but the consent of both sides to a conflict is needed.


The purpose of judicial mediation is to conclude Peaceful Settlement Agreement.


The mediation is conducted by one or two judges or assistant judges. In nominating them the opinion of both sides is regarded.


The mediator can negotiate with one or both sides of the case, other subjects can take part if both sides agree.


The procedures are not protocoled.


Usual time limit of the procedure – 4 hours, but it may be prolonged.


If  Peaceful Settlement Agreement is reached, it is validated by the judge, who is in charge of the case.


The information, connected with mediation is confidential and cannot be used in future court hearings, if, for instance, mediation fails.


Arbitration


In Lithuania we have Vilnius international and National Commercial Arbitration institution which can settle the disputes in accordance with his Rules of International Commercial Arbitration Procedure, or the UNCITRAL Arbitration Rules, or the Rules of National Commercial Arbitration Procedure, or the Rules of Banking and Insurance Arbitration Procedure, or the Maritime Arbitration Procedure.


But, as I understand, these Procedures are usually used for solving the commercial disputes and is too expensive for consumer disputes with seller or service provider.


Ombudsman


The Seimas Ombudsmen shall investigate citizens’ complaints concerning the abuse of office and bureaucracy of officers of state, government and administration institutions, local government institutions, military institutions and institution ranking as such. Institutions ranking as military institutions are the Ministry of National Defense, Ministry of the Interior, National Security Department and institutions subordinate to them.


The activities of the President of the Republic, members of the Seimas, the Prime Minister, the Government (as a collegial institution), the State Controller and judges of the Constitutional Court and other courts, municipal councils (as collegial institutions), also the legality and validity of procedural decisions of the prosecutors, investigators and officers conducting the inquiry shall be outside the Seimas Ombudsman’s powers of investigation.


The Seimas Ombudsmen shall not investigate complaints arising from the labour legal relations, complaints that are subject to court investigation, also complaints about the legality and validity of court decisions, judgements and rulings.


1. Every citizen shall have the right to file a complaint with the Seimas Ombudsman about the abuse of office or by bureaucracy of the officer of the state or municipal institution which comes within the competence of the Ombudsman.


2. The Seimas Ombudsman shall also investigate complaints of citizens of the Republic of Lithuania referred to him by the Seimas members, which are in conformity with the requirements of this Law, and may also investigate complaints of foreign nationals and stateless persons.


3. As a rule, complaints shall be filed in writing. The procedure for registering and processing complaints shall be established by the Regulations of the Seimas Ombudsman's Office.


4. If a complaint is voiced verbally, received by telephone or if the Seimas Ombudsman establishes indications of abuse of office or bureaucracy from the press and other mass media as well as from other sources, the Seimas Ombudsman may take up the matter for investigation on his own initiative.


A complaint must be investigated and the complainant must be given a response within 3 months of the day of the receipt of the complaint. As necessary, the time-limit for the Seimas Ombudsman’s investigation may be extended up to 6 months, notifying the complainant thereof.

Problems about ADR in a form of Government Inspection


Other forms of ADR in the Republic of Lithuania are making only first steps. The main form, that rely matters is Government Inspection. But we have some reservations about this procedure too. The institutions responsible for out – of – court settlement of consumer disputes do not always  protect infringed rights of consumers. Sometimes they prefer not to damage their good relationships with business enterprises. 


Another problem is  lack of adequate legal regulation in the Republic of Lithuania.  The above mentioned principles laid down by European Commission in it's Recommendation of 30 of March 1998 on the Principles Applicable to the Bodies Responsible for out – of – Court Settlement of Consumer Disputes (98/257/EC) are not fully implemented in Lithuanian Law on Consumer Safeguard. Despite our endeavour we didn't manage to achieve implementation of all principles. Especially we lack the principles of independence and transparency in the work of  bodies responsible for out – of – court settlement of consumer disputes.

New Developments


In the latter days there are some changes in the ADR sphere in Lithuania. In January of 2008 a Draft Law on Mediation in Private Disputes have been registered. It will cover not only judicial mediation. It is supposed to be a general Law on Mediation.
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